INTRODUCTION
It was not uncommon in the latter third of the last century for law students to take a general course on economic regulation. It is best described as the substantive side of administrative law. I first took' and then taught the course until enrollments dwindled-perhaps because of the development of more specifically focused courses. 2 In addition, I authored a casebook with Paul Verkuil and Thomas Morgan, 3 
first titled
The Economic Regulation of BusineSS 4 and later Regulation and Deregulation. 5 Coincidentally, Paul Verkuil and I have also authored, quite independently, articles about happiness. 6 Happiness (or subjective well-being (SWB) or experienced utility) may seem like an odd topic for those interested in the regulation of business but, in fact, they are natural complements 7 : Ultimately (or perhaps hopefully) regulation should satisfy a test of whether it improves the quality of life. Often this means employing one measure of efficiency or another. The new interest in happiness is driven in large measure by dissatisfaction with traditional notions of economic efficiency. Thus, it is natural for those interested in regulation to also be intrigued by the potential happiness research may hold.
regulation could be altered, if at all, by considerations of happiness.14 This is the topic to which most of what follows is devoted. 15 First, a compressed survey of the issues raised by the examination and application of happiness is presented. Included are descriptions of the tensions within happiness scholarship. Second, the potential for happiness to provide useful regulatory guidance is assessed in the context of the four basic rationales for regulation as described in the book Regulation and Deregulation.1 6 I. HAPPINESS: A BRIEF SURVEY As noted above, the impetus for an application of happiness to legal policy and regulation is generated in large measure by dissatisfaction with conventional measures of efficiency.' 7 Whether it is Pareto efficiency 18 or Kaldor-Hicks efficiency, 19 the idea of efficiency turns on observing choices 20 people make 2 1 and not on how much better they feel or how they actually are after that choice. 22 In other words, conventional efficiency concepts are assessed ex ante while happiness is assessed ex post with respect to the actual decision-14 It is not clear that regulation and policy are entirely separable. In this Article, regulation is more focused than policy and largely involves the implementation of policy.
15 Perhaps it could just as easily be viewed as a question of what the books on economic regulation from the past twenty-five years would have looked like had the authors known then what they know now. This is not to say that older regulatory standards are inconsistent with happiness. In fact, as explained below, there are many instances in which happiness has been promoted without being a direct goal of regulation.
making. 23 Daniel Kahneman and Amos Tversky offer another useful way of describing this. They distinguish decisional utility (ex ante) from experienced utility (ex post) 24 and argue that "experienced utility is both measurable and empirically distinct from decision utility." 25 Measurement of actual happiness can be done through "experience sampling" or "day reconstruction." In the former, participants report their level of pleasure on an ongoing basis. 26 In the latter case, participants recall the events of the day before. 27 Having the capacity to measure, as described by Kahneman and Tversky, does not mean that the information can be put to use in a meaningful way. 28 Additionally, it does not mean ex ante and ex post can be viewed as unrelated. Today's expectations are often formed by prior experiences. Thus, for repeat transactions, the measurement of future outcomes based on choices cannot be completely discounted. In fact, perhaps the most promising potential of happiness theory lies in closing the gap between decisional and experienced utility.
A. Utilitarian Related Problems
It is ironic that the first problem happiness proponents confront is whether happiness is any different from utilitarianism and its problems. For example, if maximum experienced happiness (or utility) is the goal, is success measured by assessing the average or total amount of happiness?
Under the latter possibility, many people who are moderately satisfied would be preferable to a smaller population of people experiencing a very high level of utility. More important is the question of the utility monster's counterpart-the happiness monster. Under a strict happiness standard, a proponent would have to concede that harm to others is permitted if the happiness experienced by the harmer exceeds the displeasure of the person harmed. As will be 23 Perhaps the most influential factor in shifting the emphasis toward expected, or ex ante, utility is Paul Samuelson's concept of revealed preferences, which maintains that, in effect, we know what people prefer by observing choices. According to Samuelson, the theory is "freed from any vestigial traces of the utility concept." Paul A. 28 One might instinctively think in terms of compensating those who are affected by something that makes them unhappy. This may not achieve the purpose of restoring happiness because the relationship between happiness and income is not clear. See infra text accompanying notes 29-30.
[Vol. 32:6discussed below, there are responses to this, but they deviate from a true happiness standard.
B. Adaptations
A second complexity results from people's capacity to adapt. There are actually two versions of this. One is more directly related to happiness studies and involves hedonic adaptation. When this process takes place, a person who undergoes a very unpleasant or pleasant experience returns to nearly the ex ante level of happiness in time. For example, a serious health problem may result in a decrease in happiness but, under this theory, those affected tend to eventually return to their prior levels of happiness. 29 The implications of this theory are enormous. In fact, one application of the theory posits that typical tort damages result in overcompensation because the long-term impact of injury is less severe than assumed when fixing damages. 30 An older area of study, relative deprivation, intersects with the more recent studies of happiness but has not been fully addressed in that context. 3 1 Under a theory of relative deprivation, people tend to gauge how well off they are by making comparisons. More importantly, their comparisons tend to be with reference groups that exist in conditions similar to their own. For example, a working-class person might not experience a sense of unhappiness if he or she sees a wealthy person driving an expensive car but may experience unhappiness if he or she sees another working-class person driving a new car. In essence, people adapt in a way that reduces their sense of dissatisfaction or dissonance.32 The impact of these phenomena puts into play the legitimacy of feelings of happiness-the normative basis for relying on happiness as a measure of well-being. For example, to some extent, those who do not experience a feeling of deprivation have learned to accept less. 33 And those who experience a serious injury or loss may recalibrate their expectations. 34 They may be asked if they are happy but the question they "hear" is: "Are you happy given your loss?" If they say they are happy but would much prefer to be back in the position they were in, the conclusion that they are as happy or almost as happy as they once were is thin.35
C. Subjective Well-Being or Something Else
One question that arises in the context of happiness proposals is whether happiness is all that matters. 36 In this instance the reference is to subjective happiness. It is probably essential to adopt a version of happiness other than subjective happiness to avoid falling into a utilitarian analysis. One version of the "something else" point of view accepts the possibility that what makes one feel happy may not be in one's long run best interest or consistent with the subjective well-being of others. One formulation of this concern limits the measure of wellbeing to those things consistent with "prudence." 37 This has been described as the difference between "the good life" and "living a life that is good for the individual concerned." 38 This deviation from subjective well-being makes sense from one point of view but infuses the analysis with judgments about taste. For example, today people continue to smoke even though the evidence is overwhelming that smoking is dangerous. The "good for the individual" standard comes 36 Perhaps the most well-known thought experiment in this regard is Robert Nozick's experience machine. Once you enter it you will feel happy without exception. Or, at least that is how you would feel. Nozick argues that it is unlikely to have many takers because there is more that is important to us than happiness. ROBERT NOZICK, ANARCHY, STATE AND UTOPIA 42-45 (1974 Another approach that helps distinguish happiness from utilitarianism involves "capability" as formulated by Amartya Sen. 39 One way to understand the concept is to think in terms of set-point happiness-the idea that people are destined to return eventually to an ex ante level of happiness after either very pleasing or damaging events. For example, suppose an avid skier is involved in an accident that makes skiing no longer possible. Further suppose that three years after the accident the person reports being as happy as he or she ever was. Aside from recalibration issues, there seems to be something amiss about a view of happiness that does not account for the loss. In effect, a capability has been lost. If one thinks of tort recoveries as a method of requiring those who harm others to internalize the harm they cause, that goal seems to fall short if lost capabilities are not accounted for. In fact, if the same person could be asked before the fact, "What would it take to compensate you for never skiing again?," the answer is likely to be quite different. Perhaps the cost of harm is better assessed before there is an adjustment. In short, an evaluation based on subjective well-being may not fully account for the loss of capabilities.
D. Practical Difficulties
All of the above concerns are largely about how to measure happiness. The dominant view is that subjective happiness is perhaps unsupportable as an ethical matter or, at least, does not properly recognize prudence and capabilities. A further concern is when to assess happiness. 40 This problem can be understood by reference to common experiences. One may be elated with a purchase and regret it later. One may find an experience unpleasant at the time and then take great pride in having survived or accomplished a difficult task later. Virtually everyone can relate to enjoying oneself during a meal or festive event and then waking up the next morning feeling quite unhappy. 
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Other factors that may be of concern are those that typically are associated with conventional economic analysis. Specifically, are individuals rational and self-interested? An effort to maximize happiness seems equally dependent on these assumptions. See Harrison, supra note 6, at 947-52.
Experience sampling, pioneered by Daniel Kahneman, illustrates the problems created when time is injected into an analysis of happiness. 4 1 In this process, subjects record their level of pleasure contemporaneously. That assessment can be compared with how subjects reflect on the events of the previous time period. This is a comparison of "instant utility" with "remembered utility." As discussed earlier, perhaps the most important distinction the authors make is between "decisional" and "experienced" utility. "Experienced" refers to actual outcomes while "decisional" refers to the weight expected utility plays in decision making. 42 The authors note that decisional utility is what economists generally employ today but make the case that experienced utility is measurable. 43 One excellent example of the difficulty of measuring happiness involves the immersion of the hands of experimental subjects in very cold water. In one trial, a hand was immersed for sixty seconds. In the second trial a hand was immersed for ninety seconds but for the last thirty seconds the temperature of the water was gradually raised by one degree, from fourteen to fifteen degrees Celsius.44 Afterward the subjects were asked which experiment they would be more willing to repeat. A majority reported a preference for repeating the longer trial. 45 In effect, although undergoing the same period of intense discomfort the subjects recalled them differently due to an additional period of discomfort that was slightly less intense. The subjects tended to ignore the duration of the discomfort and to respond to the average level.
One final observation is in order before examining whether happiness as a factor in regulatory measures will improve the existing analysis. There is a strong tendency to think in terms of increasing happiness in association with addressing unmet needs or wants. In a sense, there is a gap between what one has and what one wants, with the solution being to close the gap by acquiring more of what one wants or needs. In fact, decreasing the amount of desire can also close the gap. 
430-32 (2004).
42 Kahneman et al., supra note 17, at 386-87. In fact, Kahneman and his coauthors identify six ways of assessing happiness. The authors offer an example of two toasters, one of which delivers a shock when it is used. One morning the owner uses one toaster and receives a shock. This is experienced utility. If the information is used the next morning in choosing one toaster over another, decisional utility is relevant. Id. at 376. sense, another means of reducing unhappiness or increasing happiness is simply to want less. 47 All of this may seem idealistic or unrealistic, but even from day to day events, most people know that wanting less does relieve stress. Practically everyone has had the experience of wanting something very badly, not getting it, and then completely forgetting about it or even wondering why he or she wanted it in the first place. This type of contentment or happiness is distinguishable from the concepts of hedonic adaptation and relative deprivation. In the case of happiness through wanting less, the person knows what is possible but simply appreciates what he or she has.
II. HAPPINESS AND REGULATORY STANDARDS
The notion of regulatory standards is a broad one. Here, the emphasis is on the basic rationales for regulation. Traditionally, they relate to cases in which there is market failure-potential efficiencies are not realized-or instances in which society simply does not like the outcome, whether it is a result of market failure or a collective sense of right and wrong. The casebook on which Paul Verkuil, Tom Morgan, and I collaborated listed four rationales: natural monopoly, excessive competition, transaction costs, and inherently scarce resources. 48 If happiness could be equated with cost/benefit analysis, one would have to conclude-paraphrasing a popular book on the topic of happiness 49 -that regulators have, at most, stumbled upon happiness rather than having carried out a conscious effort to regulate in ways that promote it. But this sidesteps the question of the usefulness of a conscious effort.
The reason why regulators may have only stumbled on happiness is that cost/benefit analysis is not the same as a happiness/unhappiness analysis. The reasons for the difference are fairly well understood. First, many factors that lead to happiness are not expressed in traditional markets. Love, a sense of security, self-esteem, and the capacity to appreciate a clear starry night are examples. Second, markets only reflect the willingness and ability of participants to pay. Or, more directly, costs and benefits are valuations that are set by market participants. If one is unable to participate due to a lack of funds, a cost/benefit analysis will not detect the extent to which some thingswarm clothes, a vacation-may increase happiness. Third, even if cost/benefit analysis were consistent with happiness, it would have to be applied consistently. This is hardly the case. Some regulation is guided by cost/benefit analysis and some is not.50
Aside from these factors, what do we know about wealth and happiness in the United States? First, studies indicate that overall happiness in the United States has fallen, while overall wealth has increased, in the latter quarter of the twentieth century. 5 Thus, to the extent cost/benefit analysis has been successfully employed, it has either not promoted happiness or its effects have been offset by other factors.
Curiously, during this period income inequality has increased, 52 but happiness inequality has actually declined. 53 At the very least, this means that much more is going on when it comes to happiness than income and wealth.
A focus on overall wealth, cost/benefit analysis, or even income distribution misses the mark. Unfortunately, it is probably impossible to know by how much and why or even what the "mark" is or should be. Still, whatever the limitation of cost/benefit analysis, it must be considered in light of the controversies described above concerning how one measures happiness, whether set point theory is correct, and when happiness is determined. Ultimately, the question becomes whether what we know about happiness can be sufficiently trusted and applied to refine and change cost/benefit-based regulation.
Examining the standard rationales for regulation may help in this inquiry.
A.
The Natural Monopoly Rationale
The bedrock economic rationale for regulation is natural monopoly. These are instances in which demand can be most efficiently met by a single firm. The problem is that to experience the productive efficiencies of natural monopoly, one would have to tolerate monopoly pricing for goods or services that may be regarded as 
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This varies widely by subgroup. For example, the differences by race and gender have both decreased. At the same time the difference by educational level has increased. Id at 59-66. Nevertheless, this period is generally regarded as one in which there was a great deal of deregulation. Thus, there is an inkling of a case to be made-perhaps a hypothesis-that greater income inequality is offset by less government control. This would require some generalized sense by people that there is less control. It is not clear this is the case.
necessities. The policy compromise is to allow the firm to operate as a single supplier but to regulate its prices. 54 In economic terms, the result is both an increase in consumer surplus over what would occur under unregulated conditions and greater productive efficiency.
Consumer surplus, a measure of welfare, is the difference between what is paid for a good or service and the most that a consumer would be willing to pay. In a sense, it is a psychological profit. In the case of natural monopoly, the unregulated seller will establish a higher price and a lower level of output. 55 One might conclude that regulation of natural monopoly pricing is actually guided by a mix of economic and happiness concerns. The theory would be that regulation means paying less for one product, thus allowing consumers to buy other things that they assume will make them happier. Of course, the lower price means less profit for those who would have received that profit and a decreased ability to purchase things that would have made the stakeholders possibly happier. This is all standard analysis, and without going into great detail, we know the consumer surplus that is gained through regulation exceeds the loss to shareholders. 56 This is, however, still a very long way from knowing the impact of rate regulation on happiness. First, the regulation makes it possible for consumers to purchase things that will potentially make them happier. Second, different levels of happiness may be achieved depending on the capacity of the consumer to enjoy the extra income. Third, even though the consumer surplus gained by consumers may exceed the producer surplus that is lost by stakeholders, there is no way to know if the increased experienced utility of ratepayers exceeds the decreased experienced utility of stakeholders.
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This last point is particularly important. The most potent criticism of the economic analysis is that it equates the concept of value and the process of making a choice with utility. Value, though, requires that individuals be able to register their choices in the market, and choices can turn out to be disappointing. Thus, even if one settles on utility as the proper measure of efficiency, the conventional view is that it is decisional utility at work. 58 The ability to measure and make decisions on the basis of experienced utility would change the process 54 See Harrison, Morgan & Verkuil, supra note 4, at 250-53. 55 Id. at 125-28. 56 The textbook version of this argues that monopolies not only shift income from consumers to owners of the monopoly but cause a net loss in welfare as well.
57 This is not a reference to the problem of interpersonal comparisons of utility. Utility, as commonly used these days, is about expectations. And, while comparison of expectations of increased or decreased utility cannot be made, the same may not be true about experienced utility.
58 See supra text accompanying notes 42-43. significantly in many contexts and the regulation of natural monopolies is no different. So where does this leave us with respect to the regulation of natural monopolies and happiness? In truth, the idea of experience sampling as a way to guide policy with respect to natural monopolies seems more like science fiction than anything else. Happiness theory does not seem to hold the potential to advance the analysis. On the other hand, a possible exception is the idea of lifeline rates. Lifeline rates are those made available to low income people. They are typically below the cost of production and provide a good basis on which to compare cost/benefit analysis and at least an intuitive consideration of happiness. From the viewpoint of standard economic analysis, rates below the marginal cost of production are inefficient. The rationale is that marginal cost reflects the cost of resources that are consumed in the production of one more unit of output. A price below that cost reflects the fact that the value to the buyer is less than the cost of the resources consumed. 59 More technically, a price this low is allocative inefficiency. 60 On the other hand, a rate below cost may very well be "efficient" from the standpoint of happiness. In short, happiness fills the gap between value, as expressed in the market, and a more inclusive sense of experienced welfare.
Perhaps this is only a new way of articulating known concerns. But if this is the conclusion, it is not unimportant. Unless the outpouring of scholarship on happiness can be used to inform policy and regulation in some manner, it is of interest but is not terribly relevant. Nevertheless, what happiness tells us is that traditional ratemaking in the context of natural monopolies may only scratch the surface with respect to experienced utility and actual happiness. The capacity to pay may be but one consideration in pricing decisions. At the very least, a closer examination lends increased support for lifeline rates by suggesting that a conventional efficiency assessment is unnecessarily narrow.
B. The Excessive Competition Rationale
The excessive competition rationale has always seemed like an odd basis for regulation. Competition means lower prices and survival of 59 The economic loss is offset by cross-subsidization from other ratepayers or other means of public support.
60 Allocative efficiency is achieved when resources are drawn into the production of goods that are most valued. It is important to remember that value in this context is registered by a willingness and ability to pay. the most efficient competitors. On what basis can protecting less efficient competitors from others be supported? Does the addition of a happiness element change the analysis? The question is complicated by a number of factors. The first is that the motivation for protecting competitors is not always clear, and it is likely that those seeking protection have a great deal of influence in the decision. Second, in the case of either regulation or deregulation, success, in terms of happiness or even measures of efficiency is impossible, except in extreme examples, to assess. For example, in the case of deregulation, the only true test of success would require a comparison of the current deregulated state of an industry and what it would have been like had regulation continued. In short, can an examination of happiness enhance the analysis when the rationale for the regulation is difficult to define, the regulation may be the result of capture, and measures of success are elusive?
This question is probably unanswerable across the board. Regulation and deregulation have affected everything from transportation to financial markets. Indeed, to the extent deregulation of financial markets contributed to the recent financial collapse, it would be hard to view deregulation as consistent with happiness. On the other hand, it is not obvious how a happiness-analysis could have been applied. Perhaps all that can be said is that it could not have made things worse.
To the extent deregulation and abandonment of an excessive competition rationale is thought to be economically superior to a regulatory state, the conventional measure of success would be in terms of prices and output-both quantity and quality. 61 As noted throughout this Article, the equation of happiness with so-called superior economic outcomes is not at all clear. But this analysis can work in a variety of ways. For example, a deregulatory effort that could be viewed as an economic failure may still be a happiness success. The opposite is true as well-an economic success may be a happiness failure.
Airline deregulation, in particular, illustrates the problems of applying a consistent happiness approach. Although based on personal observation and experience, it seems self-evident that today's airline travelers do not find the experience an enjoyable one. In fact, as early 316 (1988) . In reality it is impossible to label any regulatory effort a success because it is impossible to perform a controlled experiment that compares today's outcomes with the outcomes under a modem regulatory regime.
as 1989, Alfred Kahn, the chief architect of airline deregulation observed:
Most of us probably did not foresee the deterioration in the average quality of the flying experience, and in particular the congestion and delays that have plagued air travelers in recent years. Fortunately, an audience of economists will readily understand how little this failure constitutes a legitimate criticism of deregulation. 62 Kahn's comments were written in 1989, well in advance of the additional inconveniences resulting from the September 11th attacks. Still, what it tells, in only a bit more than a single word, is that competition is not always pretty. Lower prices, lower costs of production, etc., may mean a higher probability of business failures, job losses if consolidations occur, and the types of qualitative discomforts Kahn describes.
Would an assessment of experienced happiness make a difference? What makes this question difficult is not simply that we have no readily accepted metric of happiness but that this is happiness that would not reveal itself in the market. Nevertheless, sophisticated modeling should be able to predict outcomes that people generally find unpleasant. This does, however, reveal a further complication. To the extent the lines do not get shorter and crowding in airplane cabins does not decline, but people report, as they recently did, 63 that they are less unhappy, the question is whether they would behave as set point theorists 64 predict and find that they were as happy as they ever were.
When it comes to deregulation, airline deregulation is distinguished from most other deregulation-energy, communications, transportation-because the end user is less a direct participant. In these cases, the issue of happiness is probably less relevant. Although quality of service may suffer, for the most part the goods are fungible and readily available. The happiness issues are linked to the impact on happiness of changes in productive efficiency and competition among winners and losers. An examination may not reveal much more than a standard cost/benefit analysis would.
62 Kahn, supra note 61, at 320. 
C. Reacting to Transaction CostS 65
When market outcomes are either not efficient or are otherwise unacceptable, transaction costs are often the problem. The mix of regulations when this is the case can, for the most part, be put into three categories. First are instances in which an industry is rationalized. This term refers to the process of assigning property rights or setting standards. An example might be assigning fishing rights. 66 The second category concerns the availability of information. Examples range from nutritional information on foods to licensing requirements for professions. For example, requiring a person to pass a bar exam before holding oneself out as an attorney 67 is a form of providing information about that person's qualifications that might not otherwise be available. In effect, information is provided-this person has completed a certain amount of legal training and passed an exam designed to test his or her capacity to provide legal guidance. Third, there are instances in which transactions are not permitted at all because the exchange is on balance inefficient and, even with complete information, the market solution is not satisfactory. Put differently, because of transaction costs and freerider problems the distaste for activity cannot be accurately reflected in the market. Banning the sale of a dangerous explosive would fall into this category. 68
Happiness and Transaction Costs: The Marlboro Feeling
In some instances it seems clear that utility, as commonly used, and happiness or experienced utility are quite close to each other, and this is reflected in a regulation. For example, in a very detailed analysis of the costs and benefits of regulations designed to limit smoking by young people, the Food and Drug Administration noted that, "[c]onsumers would incur costs to the extent that they lose positive utility received from the imagery embodied in product advertising campaigns." 69 Here the idea is that the actual experience of smoking or the experience of making a purchase will be less enjoyable in fact and not only as anticipated.
What is interesting about this example is that it illustrates the limitations of both standard cost/benefit analysis and an experienced happiness approach. With respect to cost/benefit analysis, under a strict reading of the discussion, it leaves open the possibility that positive imagery resulting from advertising could be great enough to reject a rule that would reduce smoking and harm to children. There are two problems with this. The idea that pain, suffering, death and a possibly massive use of health care resources resulting from cigarette smoking can be weighed against positive imagery will strike most as silly, at best. What is missing is any sense of lexical ordering 70 -the idea that not all values can be reduced to a common denominator. In addition, the implication is that the tobacco industry could have avoided the limitations on advertising if it had been more adept at creating positive imagery.
Would an experienced happiness approach be free of these objections? In some versions it might be. For example, those who are sick or facing eminent death could be asked if they would do it again or how much they would pay to avoid their own premature death or that of a loved one. In short, the analysis would be based on actual experience. This approach, however, raises most of the limitations of happiness analysis. For example, a suffering person may have little recollection of the actual pleasure or experienced utility resulting from smoking. Or, if set point theory applies, one may adjust somewhat to the thought of premature death and report that they are actually currently happy. Perhaps more importantly, the decision raises both versions of the "is happiness the only thing?" discussion. In one version, subjective happiness must be modified to include those things that are prudent. In amother version, subjective self-interest is to be modified by capability concerns.
In the context of the cigarette distribution and promotion policies, both of these concerns come to bear. For example, if we agree that prudent people do not smoke, then the lost imagery cost may be a nonfactor. In fact, no matter how powerful it might be, it can be argued that no amount of imagery can offset the threat to one's life. As for the capability question, the idea that a smoker reports that he or she enjoys smoking may not be all that should be considered. If smoking has debilitating effects, the issue of capability becomes relevant.
Happiness and Transaction Costs
Stated most succinctly, there are two gaps between cost/benefit analysis and happiness analysis. The first is the use of market transactions as a measure of utility. This problem has already been explored. 7 ' The second is a result of information shortages. The search for information is a transaction cost, and information, as a good, is probably produced at suboptimal levels. There are two reasons for this. One is that information may be subject to free riding problems. In effect, generally useful information is hard to keep private or, more technically, the producers of information are unable to fully internalize its benefits. 2 Second, some information is not produced because the lowest cost producer of that information is better off if the information remains unknown.
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The information shortage in the case of implementing an experienced utility approach to regulation is best understood in the context of the ideal. Under ideal conditions, choices made would be most consistent with happiness if individuals, as buyers or sellers, could visit the future and experience their utility before committing. 74 In effect, they could be asked after the fact what the experience was worth to them. This does not, however, resolve the problem that those unable to pay would report lower amounts even though their experienced utility may exceed that of those reporting a willingness to pay more.
Still, while literally impossible to visit the future, there are some surrogates. First, "cooling off' periods do allow one to experience for a short period of time how it actually feels to make a purchase. 75 In a sense, buyers are able to say how much they are willing to pay after the experience by keeping or returning goods about which they are unenthused. Second, when purchases are made, the purchasers may be 71 See supra text accompanying notes 50-53. 72 The best examples involve intellectual property, where there is legislation designed to allow internalization.
73 There are other types of information that may be generally useful-product comparisonsbut not protectable; for example, producers do not provide information that will make products less attractive to consumers unless they are required to or it is necessary to avoid liability. Additionally, good information enhances competition, which means lower prices and higher levels of output.
74 In effect, the transaction costs associated with this information are infinitely high. 75 Possibly the best-known cooling-off period is that applied by the Federal Trade Commission to door-to-door sales. It allows consumers to change their minds within three days. attempting to repeat an experience. In effect their decisional utility is heavily based on experienced utility. Finally, more information and more focused information can engage a purchaser's imagination to the point that decisional utility can be close to that experienced. None of these measures solve the problem of the slippage between happiness and preferences as expressed in markets. Nevertheless, they can mean that even the individual whose market participation is limited can make choices that will be more in line with what will then be experienced.
Even this, however, may be too rosy a picture. Providing information can take a variety of forms. Information about how one will feel if he or she buys a product can encourage purchases that are imprudent in the view of happiness theorists. Moreover, sometimes the information itself or how it is presented can be the source of happiness. The question is whether the happiness generated by the way in which the information is presented is consistent with a legitimate happiness goal. And as has been shown, there really is a phenomenon of too much information. 76 Nevertheless, the most realistic implementation of happiness teaching may come in the form of information regulation and disclosures. Discovering the types of information that enrich decisional utility so that it is as consistent as possible with experienced utility may be the greatest contribution possible. This type of information could reflect the experienced utility of others as determined by surveys like those explored by surveys like those explored by Daniel Kahneman and others and accurate reports of efforts by those having the experience to repeat it. In fact, the first step would be to determine the validity and reliability of experience sampling as a means of predicting the happiness experienced by others. This is probably not a process to be entrusted to those in the industry. Anyone familiar with the U.S. News & World Report survey of law schools and its effects understands the moral hazard of allowing those affected by surveys to self-report information. Nevertheless, the importance of both experience sampling and day reconstruction should not be discounted as important sources of information that can decrease the divide between decisional and experienced utility. The final category of regulation includes those that allocate inherently scarce resources. These are resources that cannot be reproduced. 77 The focus here has shifted over the years. At one point, the idea was that broadcast frequencies were inherently scarce 78 and air and water were what economists call free goods. We now know that air and water are not free goods; there is not enough of either of sufficient quality to satisfy all demanders. Under this category, two concerns are evident. One is that depletion may occur. This is reflected in actions ranging from regulatory limitations on industrial emissions to quotas on fishing and hunting. If this were the only concern, at least in theory, the limited amounts of these resources that could be consumed could be subject to an auction and allocated to the highest bidders. This is represented by so-called cap and trade programs, which limit emissions amounts and leave the market to allocate the rights to pollute. 79 The second concern is that an allocation by auction may not be socially desirable. For example, in Alaska legislation exists to ensure that subsistence users have priority in terms of access to fish and game. 80 This was also the original basis for the efforts to allocate broadcast frequencies.
Rather than assessing how theories of happiness and experienced utility might enrich the policy analysis, these examples are used to illustrate the challenges in applying happiness theories to regulatory matters. In the first instance-cap and trade-the questions are whether capping can be guided by happiness and, then, whether the allocation itself can be a function of happiness. Since both of these processes deal with what might be regarded as "macro" concerns as opposed to 77 Another very important area of business regulation reflects a reaction to social inequities. A good example is the Americans with Disabilities Act, which requires employers to accommodate those with disabilities. Obviously, if the market created an incentive to do so, legislation would not be required. Clearly, these regulations can be connected to happiness or experienced utility that is not reflected in the market. A better rationale may be that they represent a kind of social insurance based on an instinctive sense that each person should only absorb a limited amount of the misfortune life can create. individualized assessments of happiness, the question of whether there is anything promising in the studies of happiness that could improve the current standards is even more difficult. There is, however, evidence of happiness concerns in both facets of regulations of this type. Measures taken today to cap environmental pollution are unlikely to be justified on the basis of improving the experienced utility of those currently alive. 8 ' On the other hand, to the extent they reflect assumptions about the potential experienced utility of those living in the future, those assumptions are based on current experiences, which may or may not be good surrogates for future experiences.
A market solution available to those currently alive is one that discounts the happiness of those unable to participate in the market. But even here there is evidence of a future experienced utility consciousness found in the existence of organizations that purchase and effectively retire pollution rights. These purchases seem to be based on a sense that future generations will enjoy a more pleasant existence if air and water are clean, as defined by current measures. In short, these efforts seem to preserve the experienced (or to be experienced) happiness of future generations. But there is an important question here that points out the limitations of applying happiness in this context. What studies of happiness indicate quite clearly is that the quality of an experience can change depending upon when people assess it. More importantly, happiness is a function of adaptations and expectations. Thus, it is impossible to say that those living in a less pristine environment in the future would be subjectively less happy than people living in a cleaner environment today.
In particular we know that people adapt psychologically to what exists at the time. Moreover, today's effort to protect future experienced utility are based in part on an assumption that measures to improve environmental conditions will somehow remain static.
The analysis is much the same in the case of resources that are both limited and not subject to market allocation. The idea of allocation of natural resources to subsistence users cannot be based on a cost/benefit analysis. In all likelihood, the basis is moral. But it could also have an implicit experienced-utility basis. Again, it is one that imagines that the enjoyment of subsistence users somehow exceeds that of others. One could design an experienced utility experiment that would test this assumption and the possibility that it is wrong. But that simply raises another issue that shadows happiness analysis: Is happiness all that matters?
81 That is not to say that there is no experienced utility associated with the action of limiting environmental degradation or the knowledge that future generations may have a more pleasant time of it.
